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Good and generous consumers in rich countries pay $1-2 Billion a year extra to buy Fairtrade certified goods in the belief that the money goes to farmers in the Third World. Nearly all the extra money paid for Fairtrade coffee is pocketed by firms and organizations in the rich countries. The Fairtrade certification standards for coffee require that any money that reaches the Third World is paid to the exporter, not the farmer. The firms (cooperatives) which market and export the coffee incur extra costs in being Fairtrade certified and in handling Fairtrade, costs which may not be covered by the extra payment. If there is anything left over it is spent on ‘social projects’ such as building clinics or baseball pitches or starting women’s groups which may not be intended to produce economic benefits. The Fairtrade standards do not permit the money to be paid to farmers as higher prices. Farmers incur higher production costs in meeting Fairtrade standards, but receive the same or lower prices.
The marketing system in the UK is examined. Much of it is shown to imply the criminal offence of ‘Unfair Trading’ or its ethical equivalent, notably in the making of false and misleading statements, the withholding of information which would cause consumers to avoid Fairtrade, failing to disclose its commercial intent, and ‘a direct exhortation to children to buy advertised products or persuade their parents or other adults to buy advertised products for them.’ Other offences, akin to ‘Fraud’, ‘Blackmail’ and breaches of consumer protection and trade protection legislation are identified.
The ethical obligations of the owners of a certification brand are, and the legal framework in which it operates are examined.
[bookmark: _Toc376360195]INTRODUCTION


Fairtrade is the largest of the ‘fair trade’ ethical marketing brands, certifying that products have been produced and marketed in the way specified in its standards. The brand owners claim sales of products bearing its brand or logo are $6.5 billion a year.[footnoteRef:1] It is argued here that good and generous consumers pay $1-2 billion a year extra when they buy Fairtrade branded goods in order to help poor farmers in the Third World, but nearly all the extra is pocketed by firms and organizations in the rich countries. Diverting this amount of money from the poorest farmers in the world inevitably increases death and destitution. The marketing of the flagship Fairtrade product, coffee, is analyzed and it is shown that virtually nothing is paid in extra price to the farmers: many, in fact, receive a lower price. They do, however incur higher costs, so they are worse off. The legal and ethical implications of the marketing of Fairtrade are examined and it is shown that criminal offences are committed, notably ‘Unfair Trading’, ‘Blackmail’, ‘Fraud’ and other breaches of consumer and trade protection legislation. As the criminal offences are tightly defined to facilitate prosecution, there are many actions which narrowly escape the law, but are clearly unethical.   [1:  80m Euros in Fairtrade premium. Total sales were 4.8 billion Euros (after Fair Trade USA had broken away). i.e. $6.601 billion. Premium was 1.8% of sales. ] 


[bookmark: _Toc376360196]What is Fairtrade?
Fairtrade is a brand which operates worldwide, offering consumers the assurance that any product bearing the Fairtrade logo has been produced and marketed according to standards laid down by the international Fairtrade standards organization. (This organization has operated under several names over the years including Fairtrade International, Fairtrade Labelling Organizations International, Fairtrade Labelling Organizations, and FLO. For clarity, it will be referred to as Fairtrade Labelling Organizations International throughout this paper.) Most of the thousands of products marketed under this brand, using this logo, are produced by farmers in the Third World. The intent is similar to that of ‘halal’, ‘kosher’, ‘organic’,  and ‘free range’ labels, assuring the customers that the product has been produced according to certain standards, so that they will be willing to pay a higher price for it.
Fairtrade is the biggest fair trade (two words) brand, claiming a turnover of over $6.66 billion a year (Fairtrade International, 2013). Fair Trade USA was a full member of Fairtrade until the end of 2011 and continues to work closely with Fairtrade Labelling Organizations International and to recognize its standards. A lot of other fair trade (two words) and ‘ethical brands’ have been introduced over the last quarter century, but these have different marketing strategies and have a small market share. (Ballet & Carimentrand, 2010). In fact British law had a Fair Trading Act in 1973, 20 years before Fairtrade was started. In principle any EU firm not committing the criminal offence of ‘Unfair Trading’ (European Commission, 2005; European Commission, 2011; Great Britain, 2008a; ) might claim to be ‘fair trade’. In the United States, Fair Trade laws from 1931 to 1975 permitted resale price maintenance to protect small traders and their employees from undercutting by retail chains: resale price maintenance is now widely considered to be unfair to consumers and in most countries.
To avoid this confusion, this paper confines itself to the brand Fairtrade, to the activities of Fairtrade Labelling Organizations International as the world organization setting and monitoring the standards and granting brand certification in the producing country, and to the Fairtrade Foundation UK, the British member of the organization which promotes and advertises the product within Britain, does some monitoring and licences the use of the brand. It also confines itself to their flagship product, coffee. The term ‘The Fairtrade industry’ is used to cover all firms and organizations engaged in the promotion of the brand and in marketing products bearing its brand or logo. From time to time the word ‘Fairtrade’ is used to describe the system as a whole, which may be perceived very differently by consumers, traders, the brand owners, and other market participants.
For coffee to be sold under the Fairtrade brand it must adhere to the Fairtrade standards, and, for instance,
It must be produced by farmers who are members of a primary marketing cooperative which pays a fee to Fairtrade Labelling Organizations International , and pays an auditing fee to FLO-CERT, a profit-making subsidiary of Fairtrade Labelling Organizations International.
The farmers must conform to a range of political criteria set out in the Fairtrade Labelling Organizations International  standards.
All the marketing in the producing country must be through marketing cooperatives, (i.e. trading firms with a cooperative corporate structure), including secondary or tertiary cooperatives, and these must pay a fee to Fairtrade Labelling Organizations International and an auditing fee to FLO-CERT. These marketing firms, too, must conform to a range of political criteria.
The importers must pay a price to the exporter which is at least the minimum price laid down by Fairtrade Labelling Organizations International , and which is in any case higher than the world market price by a fixed amount, the ‘Fairtrade premium’,
The packers in Britain must pay a licensing fee of 3% for the use of the brand.

[bookmark: _Toc376360197]The Law and Ethics
It is assumed that activities that are, or have been, unlawful under EU or English consumer protection and trade protection legislation are unethical. The fact that the EU laws are agreed unanimously by 28 countries with different legal systems, with different cultures and different political history suggests that there is a shared perception of what is unethical. Most of the offences discussed here have been crimes for centuries, but constant updating of the legislation and blending the national legislation of the EU countries into one code means that in England they may have appeared, possibly under different names, in the Consumer Protection from ‘Unfair Trading’ Regulations 2008, The Business Protection from Misleading Marketing Regulations 2008, the ‘Fraud’ Act 2006, the Trade Description Act 1968, the Theft Act 1968, the Theft Act 1978, The Fair Trading Act 1973, The Control of Misleading Advertisements Regulations 1988, The Business Advertisements (Disclosure) Order 1977, The Control of Misleading Advertisements Regulations 1988, the Consumer Protection Act 1987, the Consumer Transactions (Restriction on Statements) Order 1976, the Consumer Transactions (Restriction on Statements) Order 1976, and so on. The legislation is constantly being updated. This means that some long established offences like deceit may no longer exist, appearing under another name in the latest legislation, and some may have been abolished in the latest legislation. Accordingly, reference to legislation here does not necessarily imply that the legislation is currently in force, nor give any view on how the courts might interpret it in relation to the activities identified. It implies that our government, our society, considers that there is a serious ethical issue that should be addressed.
The criminal law omits a lot that is generally accepted to be unethical, partly because an offence has to be tightly specified if it is to be practical to get a conviction.
The criminal offence of ‘Unfair Trading’ in Britain and the EU (European Commission, 2005; Great Britain, 2008a) includes deceiving customers by
Making false and misleading claims (and this includes using information that is factually correct to support the false or misleading claims)[footnoteRef:2] [2:  ‘5.—(1) A commercial practice is a misleading action  …
(a) if it contains false information and is therefore untruthful … if it or its overall presentation in any way deceives or is likely to deceive the average consumer in relation to any of the matters in that paragraph, even if the information is factually correct’ (Great Britain, 2008b)] 

Misleading omissions 
Hiding or omitting material information
Providing information in a way which is unclear, unintelligible, ambiguous or untimely. (Hiding information in the small print is not acceptable.)
knowingly or recklessly engaging in a commercial practice which contravenes the requirements of professional diligence,
as well as by ‘Aggressive commercial practices’ (European Commission, 2005; Great Britain, 2008a), notably
a direct exhortation to children to buy advertised products or persuade their parents or other adults to buy advertised products for them. (European Commission, 2005; Great Britain, 2008a)[footnoteRef:3] [3:  ‘Where a commercial practice is specifically aimed at a particular group of consumers, such as children, it is desirable that the impact of the commercial practice be assessed from the perspective of the average member of that group. It is therefore appropriate to include in the list of practices which are in all circumstances unfair a provision which, without imposing an outright ban on advertising directed at children, protects them from direct exhortations to purchase.’ (European Commission, 2005)] 


In the law, as under wider ethical criteria, it is enough that the offender has deprived someone of their property, even if he has not personally profited from the offence. In fact, ‘Unfair Trading’ occurs when the misrepresentation or withholding of information
‘causes or is likely to cause the average consumer to take a transactional decision he would not have taken otherwise’ (Great Britain, 2008a). Similarly, in the ‘Fraud’ Act, ‘‘Fraud’ by false representation’ is where someone ‘(a) dishonestly makes a false representation, and (b) intends, by making the representation—  (i) to make a gain for himself or another, or (ii) to cause loss to another or to expose another to a risk of loss’ (Great Britain, 2006). Again, in the Theft Act, ‘(2) It is immaterial whether the appropriation is made with a view to gain, or is made for the thief's own benefit’ (Great Britain, 1968).


[bookmark: _Toc376360198]Ethical obligations of the Fairtrade brand owner

The legal position is that ‘The promotion of any unfair commercial practice by a code owner in a code of conduct is prohibited’ (Great Britain, 2008a, p. Section 4). However, there are many actions which it would be difficult or impossible to prosecute under this, but which are clearly not in accordance with the ethics underlying consumer protection and trade protection legislation.
Fairtrade is a credence good: the consumer cannot see by inspection whether it meets its description. In this it is like many goods, such as ‘organic’, ‘kosher’, ‘Made in Britain’, ‘hand-made’ etc. Credence is an issue for most products - consumers cannot see whether the food they buy is hygienic, whether the automobiles they buy are safe. In fact information, search, and credibility are fundamental to the whole of the economics of quality, grades and brands (Bowbrick P. , 1992).
The ethical obligation of any organization selling a certification brand for a credence good include the following:
To ensure that any product carrying their certification meets the standards laid down for the product.
To make farmers, traders, potential consumers and law enforcement agencies aware of what these standards mean.
To ensure that nothing that the organization says in the way of marketing, advertising, public relations or pressure group activities is false or misleading and to ensure that no relevant information is withheld.
To monitor and correct all advertising of the certifying brand by others, notably supermarkets and other retailers, to ensure that none is false or misleading and to ensure that no relevant information is withheld. To correct the advertising publicly if necessary.

With most certification brands, consumers have a belief about what the certification means, and what benefits the consumers can expect to get. This is true of ‘organic’, ‘free range’, Gas Safe, and halal for instance. Fairtrade, on the other hand, makes claims that are by no means obvious in intent or actual impact. It claims that there will be benefits for Third World farmers if consumers buy Fairtrade products. It is not obvious that the system is capable of doing this, or that it is doing this, and the consumers have to take the word of Fairtrade Labelling Organizations International and The Fairtrade Foundation, which are registered charities, that it is doing so. Accordingly, a further set of ethical obligations exist for Fairtrade, again arising from the ethics underpinning consumer protection and trade protection legislation.

To establish a set of standards that will produce the results that they claim they are achieving.
To monitor the results achieved using scientifically meaningful methods, such as Impact Analysis, with statistically valid sampling and control groups, and to publish the results, whether favorable or not. There are perfectly good methods of analysis which are not Impact Analysis, and do not pretend to achieve the same results, but have to be presented with caveats about applicability, universality and generalizability.
To change the marketing, advertising and public relations if the impact analysis cannot produce  scientifically valid evidence that the system is producing the results desired, and claimed.

The Fairtrade Foundation’s marketing strategy makes strong and effective use of volunteers to spread the word, promote the product and even market it. It also works closely with teachers, encouraging them to promote Fairtrade as part of their lessons. Again, this imposes ethical obligations that do not exist for most certification brands.

To monitor and correct marketing, advertising and public relations used by volunteers and charities supporting Fairtrade.
To monitor and correct the narratives used by teachers in schools.

Certification schemes address legitimate or illegitimate concerns of customers, such including electrical safety, gas safety, hygiene in restaurants, and animal welfare. Many certification brands are clearly set up by businesses to increase sales, by making consumers think it is safe for them to buy and others are set up by governments. Customers may reasonably suspect that profit-maximizing firms will break business-developed or government standards whenever it is profitable and they think that they can get away with it. Fairtrade Labelling Organizations International and The Fairtrade Foundation, on the other hand, present themselves as charities whose sole objective is to help the farmers in the Third World, protecting them from the evils of capitalist markets. They have succeeded in this, and people buy Fairtrade products solely on their assurances – no other evidence exists. When consumers have this level of trust in a certification brand, as an ethical charity, there is an enormous ethical obligation on the certification organization, far greater than that for the normal certification scheme.
Consumer protection law and trade protection law was not written with the control of certification brands in mind. Only now are the certification companies being held liable when something is falsely certified.[footnoteRef:4]  Some of the law is directly relevant. However there is a lot of law not directly relevant which does indicate that governments and populations subscribe to the ethical values set out here.  The law states that the code owner is guilty of an offence if it promotes any unfair commercial practice in a code of conduct. (Great Britain, 2008a). The offence of ‘knowingly or recklessly engaging in a commercial practice which contravenes the requirements of professional diligence’ (Great Britain, 2008a) implies an ethical obligation to prevent others from ‘Unfair Trading’. The law specifies a lot of offences called ‘Abuse of position’ (Great Britain, 2013; Great Britain, 2006). Under the Fraud Act, for example, someone who ‘occupies a position in which he is expected to safeguard, or not to act against, the financial interests of another person,’ has special obligations[footnoteRef:5] (Great Britain, 2006). Similarly, an offence may be committed where the organization exploits ‘a position of power in relation to the consumer so as to apply pressure, even without using or threatening to use physical force, in a way which significantly limits the consumer’s ability to make an informed decision.’ (Great Britain, 2008a; Great Britain, 2013). Possession or manufacture of articles, including electronic data and programs for use in fraud is an offence.[footnoteRef:6] This implies that possession of advertising material or publicity, including web sites, that may be used by others for fraud, is both illegal and unethical. This puts clear obligations on the code owner, volunteers, schools, etc. [4:  ‘A commercial court in Toulon ruled that a German safety company which certified the sub-standard silicone implants shared responsibility with PIP, the now-bankrupt French company which made them. ….The Cologne-based TÜV, which employs 16,000 people worldwide, is a world leader in safety standards in the health, aviation, railway, engineering and toy-manufacturing industries. It was responsible for 17 years for issuing safety certificates which allowed the Toulon-based PIP to stamp its products with a European safety label. TÜV claims that it was itself a victim of fraud and a cover-up by the French company. Mr Gaudon claimed during hearings in the Toulon court that the German company failed to do its job properly…..“TÜV gave global credibility to products which did not deserve it,” he said. “To market its products, PIP needed an EU label. It had to be audited every year by an authorised organisation like TÜV to guarantee that its implants conformed to European standards. TÜV did not carry out these checks with the thoroughness which we have a right to expect from a world leader.” …Lawyers for TÜV said they were expected only to check PIP’s paperwork – not the contents of the implants themselves.’ ]  [5:  4 Fraud by abuse of position
(1) A person is in breach of this section if he—
(a) occupies a position in which he is expected to safeguard, or not to act
against, the financial interests of another person,
(b) dishonestly abuses that position, and
(c) intends, by means of the abuse of that position—
(i) to make a gain for himself or another, or
(ii) to cause loss to another or to expose another to a risk of loss.]  [6:  ‘6 Possession etc. of articles for use in frauds
….
7 Making or supplying articles for use in frauds
“article” includes any program or data held in electronic form.’ … (Great Britain, 2006) sections 6,7
] 


[bookmark: _Toc376360199]‘UNFAIR TRADING’ AND OTHER UNETHICAL BEHAVIOUR

In this section the ‘official’ Fairtrade Standards, those of Fairtrade Labelling Organizations International, which are the formal basis of the ‘ethical’ quality assurance system, are compared with the many marketing narratives of Fairtrade Labelling Organizations International, the Fairtrade Foundation UK, and the marketing narratives indirectly controlled by Fairtrade Labelling Organizations International and, particularly, by the Fairtrade Foundation UK. These narratives contradict each other and contradict the narrative of the ‘official’ Fairtrade Standards. The narrative about what the system does and achieves are false or misleading, not least by the withholding of relevant information, and therefore unlawful or unethical or both. Some examples of unlawful or unethical behavior are given. It is taken that where an action by any person is an offence such as ‘Unfair Trading’ or ‘Fraud’, it is, at the least, unethical if other people do it in similar circumstances: if it is the criminal offence of ‘Unfair Trading’ for the owner of a retail shop to give false information to customers to persuade them to buy, it is, at the least, unethical for someone else to give this false information to customers to persuade them to buy the same product. 

Many people are willing to pay extra for Fairtrade (Niemi, 2009; Trudel & Cotte, 2009; Arnot, Boxall, & Cash, 2006; Andorfer & Liebe, 2012 ). We begin with the assumption that most consumers who buy Fairtrade do so because they believe that most of the extra price they pay goes to the Third World and is paid as an extra price to the small farmers there, and that the consumers would not buy the product if they believed that less than a certain proportion (three quarters?) reached the Third World or less than a certain proportion (Three quarters?) was given as an extra payment to the farmers. If the proportion falls below the critical level for the average consumer, it is the offence of ‘Unfair Trading’ (or the ethical equivalent) to withhold this information from consumers, or to mislead them into believing that this is not the case. In order for them to know whether their donation reaches the intended recipients, they must be told, first, how much extra they pay when they buy Fairtrade, second, how much of this extra payment reaches the Third World exporter, third, what the exporter and other middlemen spend the money on, including both costs incurred as a result of their Fairtrade membership, and other business costs, fourth, what happens to any balance, fifth, how much extra is paid to farmers as an additional price, and, sixth, whether any additional price compensates for the additional costs incurred by farmers. These issues are discussed in the following sub-sections.

[bookmark: _Toc376360200]How much extra do people pay?

 Fairtrade’s legal basis, the standards set out by Fairtrade Labelling Organizations International, makes no mention of how much extra retailers can or do charge for Fairtrade coffee: retailers are free to charge what they like. There is no requirement that they state how much extra they charge. Neither Fairtrade Labelling Organizations International nor Fairtrade Foundation UK measure the extra price paid.
However, customers do ask how much extra retailers charge for coffee bearing the Fairtrade logo, and say that it is only reasonable for Fairtrade Foundation UK and sellers to give this information and state how much extra goes to the farmers. Fairtrade Foundation UK has found it necessary to respond to this in the Frequently Asked Questions part of their website. They state that they cannot give this information as ‘retail price fixing is against EU and UK competition law.’ Readers, including researchers (e.g. Smith (2009)) and journalists (e.g. Smithers (2013)) have taken this as meaning that this justifies the failure of Fairtrade Foundation UK and retailers to give this information. The statement is grossly misleading. Nobody is suggesting that there should be price fixing for Fairtrade goods: it is not just illegal; it is impossible. They want information. Governments have facilitated, supported and undertaken the production and dissemination of price comparison information for thousands of years – it is fundamental to our economic system. The statement is, therefore, misrepresentation.
By contrast firms selling bottled water may say on their label that 3p is given to Water Aid for every bottle of water sold, so it is easy to work out whether, this aside, the water is more expensive than its competitors. 
The Fairtrade Standards demand that the price of Fairtrade coffee will be higher than that of other coffee, ceteris paribus. Production costs are higher; there are increased administration costs throughout the marketing chain; the marketing organizations have to pay registration, certification, and licensing fees; there are audit charges; there is a price premium payable to the exporter and there may be a minimum price payable. But other things are not equal: the margin charged by the marketing chain is higher. At the least, a constant percentage margin implies a higher absolute margin. More important, good and generous consumers are willing to pay more for Fairtrade because they believe that the extra money they pay goes to help poor farmers in the Third World. It would be most surprising if retailers did not charge a higher margin to exploit this.
The secretiveness of the Fairtrade industry means that consumers cannot find out how much extra they are paying for Fairtrade coffee. I have never seen or heard of two packets of identical coffee being sold side by side, with the same brand and same quality stated on the label, with one having the Fairtrade logo, the other not, so the consumers could decide – one might almost think that this was prohibited under the Fairtrade contract. In practice, supermarkets sell a large number of lines, distinguished by brand and the description on the label. There is no way of working out the quality from the label, as the description mentions perhaps two of the many quality characteristics, origin, variety, roast, organic, flavor,  etc. with no mention of the quality characteristics that the blenders would take into account. There is no way for a shopper in the supermarket to compare the price and quality of a non-Fairtrade coffee described only as Indian coffee, 100% Arabica ‘roasted on the darker side of medium for a rich, full-bodied flavor with hints of dark chocolate and citrus fruits’ with a Fairtrade coffee for which the only information given is that it is ‘rich roast, our richest blend. Deliciously dark, intense and bold and always direct from the growers’, and to work out how much extra they are paying, especially as they are different brands.  Supermarkets are insistent, when it pays them, that one cannot compare the prices of own brands because of quality differences (Neville, 2013). 
The Fairtrade Foundation UK narrative further fudges this issue in its FAQ section, using the falsehood described above, the comparison of the prices of product lines of different quality and brand:
‘Are Fairtrade products always more expensive than non-Fairtrade products? 
‘Not necessarily. Over the last year, the Fairtrade Foundation has looked regularly at the prices of both products carrying the FAIRTRADE Mark and similar conventional products. Some Fairtrade products are actually cheaper than non-Fairtrade ones. For example, whilst Sainsbury’s Fairtrade Colombian roast and ground coffee was selling at £1.99 in March 2006 (50p off, RRP £2.49), another Latin American coffee that was not Fairtrade certified was selling at £2.75.
‘Many Fairtrade products are priced similarly to other products on the shelf. For example, Tesco Finest Java Sumatra and Mocha Sidamo are both £2.18, exactly the same as the Tesco Fairtrade Medium Roast coffee. And when Marks & Spencer changed all the tea and coffee on their shelves to Fairtrade in 2006 they did so without increasing retail prices.’ (Fairtrade Foundation, 2006)

This message has been taken up by the newspapers:

‘A Guardian Money survey using mysupermarket.com found that in many product categories – for example coffee and chocolate – both cheaper and more expensive products flank Fairtrade products on supermarket shelves.’ (Smithers, 2013)
This false comparison even occurs in academic papers, 
‘As is clear from a visit to the supermarket, Fair Trade goods are in some cases cheaper than their conventional equivalents due to the nature of corporate marketing and pricing strategies’ (Smith, 2009, p. 32)

The message is fudged in another way:
‘The foundation is on a mission to dispel the idea that Fairtrade-stamped goods are automatically more expensive than their counterparts. Gidney [the CEO of the Fairtrade Foundation]  says economies of scale resulting from the arrival of major corporate players and brands such as Cadbury, Nestle and Starbucks means that price premiums once passed on to the consumer can now be absorbed within the business.’ (Smithers, 2013)
Fairtrade marketing also makes much of the fact that some supermarkets and some manufacturers have switched to Fairtrade without changing their prices (Smithers, 2013) and some researchers (Smith, 2009) have made the same claim, based on a press release issued on the day the switch was made but, of course no marketer would dream of changing their price immediately: they would raise prices slowly and unobtrusively over a month or two, which is not difficult when prices fluctuate with the commodity market. Alternatively, they would change the formulation of the product, using cheaper ingredients, to leave the price the same.
However, if the cost of production and marketing of Fairtrade is higher, as the Fairtrade standards require, and the price at retail is the same for both Fairtrade and non-Fairtrade as the marketing narrative suggests, the implication is that this is being done by reducing the price for non-Fairtrade farmers, who tend to be poorer than the Fairtrade farmers anyway. The only way it could not is if the Fairtrade logo on a packet had such a big impact on sales that these costs could be absorbed in the sales budget, which cannot be so when there are so many Fairtrade coffee lines on offer.
The legal position is very different to that implied by Fairtrade Foundation UK. It is perfectly legal for traders to publish price comparisons, but, if they do, the law requires that they must publish honest comparisons: they may not publish fake comparisons like the ones described here. (Great Britain, 2008b, p. Section 4; Great Britain, 2008a, pp. Sections 3, 4, 5) 
 
[bookmark: _Toc376360201]How Much of the Extra Payment reaches the Third World?

While most people recognize that a charity may have costs to cover in administration and marketing, everybody will stop supporting that charity if the costs rise above a certain level. At some level, perhaps 20% of the gift, or 30%, most people would stop giving to this charity and give to another. It is, therefore, the offence of ‘Unfair Trading’ to withhold this information if the costs rise above this level. 
For the reasons given in the previous section, it is not easy to work out how much extra consumers pay for their coffee, and so work out what proportion should reach the Third World under Fairtrade. In the very few cases where it has been possible for a researcher to work out the extra prices, it has been found that a very small part of the extra price reached the Third World, e.g. 1% in Britain (Griffiths P. , 2012XX), 11.5% in Finland (Valkila, Haaparanta, & Niemi, 2010), 2% in the United States (Kilian, Jones, Pratt, & Villalobos, 2006), 1.6% to18%  in Britain (Mendoza & J. Bastiaensen, 2003). Mohan (2010, pp. 52-55) discusses evidence produced by Potts (2004), Harford (2005), Sellers (2005), Weber and Jacquiau ( 2006 ) and says ‘Even analysts who are sympathetic to Fair Trade (such as Nicholls and Opal, 2005) estimate that, at the most, only 25 per cent of the additional price a shopper pays for Fair Trade bananas would go to the producers, largely because wholesalers (including producer organizations), traders (importers) and retailers all increase their mark-ups.’ I have not found any evidence that higher proportions than those quoted here reach the Third World, and indeed, fees payable to The Fairtrade Foundation mean that anything over 60% is impossible. These figures are compatible with the Fairtrade Labelling Organizations International (2010) figures that on average 1.53 percent of the retail price reaches the Third World, 52 million Euros from sales of 3.2 billion.
The costs of marketing Fairtrade coffee within the UK are no greater than the costs of marketing any other coffee, except that there is a fee of 3% of the value at packing level payable to Fairtrade Foundation UK, which nearly all goes on marketing. That is to say virtually all the extra margin is pocketed by firms and organizations in the rich countries.
The failure to make it clear to consumers that the sale of Fairtrade is overwhelmingly a profit making venture by British firms is unethical and possibly the offence of ‘Unfair Trading’: customers should know whether they are giving to a charity or to a supermarket chain. Some consumers believe that the extra money they pay when they buy Fairtrade is a charitable donation to farmers in the Third World. It is ‘Unfair Trading’ when ‘the commercial practice fails to identify its commercial intent’ or hides or misrepresents ‘the identity of the trader, such as his trading name, and the identity of any other trader on whose behalf the trader is acting’ (Great Britain, 2008a). That is to say the ethical implication, if not the letter of the law, is that nobody, not the traders, nor the supermarkets nor the brand owner, should, by act or omission, falsely claim to be acting on behalf of Third World Farmers, or collecting charitable donations for them. 



[bookmark: _Toc376360202]Kickbacks and ‘Blackmail’ 

The figures in the last section for the amount reaching the exporter are based on the prices that the importers from the rich countries are supposed to pay to the Fairtrade exporters, that is the Fairtrade minimum price or the world price plus the Fairtrade premium. If these prices are not paid, the coffee is not Fairtrade and may not be sold as such. However, there have been repeated reports that the buyers from the rich countries do not pay the guaranteed Fairtrade price. Fairtrade farmers produce two to seven times as much coffee meeting the requirements for certification as the market is willing to buy at the Fairtrade price, so the importers can use their bargaining power to pay exporters a price below the Fairtrade price, threatening to buy elsewhere if they do not get the discount, or else paying the full Fairtrade price, but demanding a discount on other coffee. Case studies confirm that the problem exists, (Raynolds, 2009, p. 1089), (Valkila, Haaparanta, & Niemi, 2010, p. 264) (Valkila, 2009). This problem is mentioned in the Fairtrade standards. However, the coffee cannot legally be called Fairtrade unless the full Fairtrade price has been paid for it. 
One way of cheating the exporter is for the importer to pay a price appropriate for Fairtrade’s standard reference quality, and to demand that a higher quality is delivered. This is illegal: the minimum price is for the standard quality but if a higher quality is sold the minimum price payable is raised by the quality differential on the world market. Similarly, when the world price is above the minimum price, importers must pay the prevailing market price for that quality plus the premium (Fairtrade International (FLO), 2011d, p. 6). De Janvry, McIntosh and Sadoulet (2010) have quantified this cheating, examining purchases and sales of a large exporting cooperative for a twelve year period. This exporter bought from about 100 cooperatives in any one year, and from 300 over the period. The study shows how difficult it is to audit whether the full Fairtrade price is paid, when there are economically important quality characteristics that are known to buyer and seller, but not to the auditor, and that are not recorded. De Janvry, McIntosh and Sadoulet examine several ways of checking and conclude that the most powerful is where part of one delivery from a primary cooperative is sold as Fairtrade certified, and another part as non-certified, so it is possible to see how much more is paid for the same quality when it is sold as certified. They make it clear that this checking is a very skilled and time consuming task.
In their study they find that this underpayment is normal: for example the actual extra payment for Fairtrade was 1.68 c/lb to 3.34 c/lb in some years when the premium was 10c/lb - which is to say 66% to 83% is stolen by importers. Virtually all coffee sold as Fairtrade by the exporter in these years did not get the full Fairtrade premium and so was not Fairtrade, which means that anyone buying the coffee as Fairtrade has also been defrauded by the importer.
The authors found 
‘Despite a peak nominal premium of 62¢/lb over a market price of 63¢/lb in 2002, the share of certified production that could be sold as FT fell below 15% in that year. When we include the cost of certification (estimated as at least 3¢/lb) this indicates that FT never yielded a profit to producers [i.e. export marketing firms] of more than 10¢/lb and has on average been a loss-making proposition over the past five years’ (2010, p. 21)
De Janvry, McIntosh and Sadoulet suggest that cooperatives are willing to accept losing money in normal years as a form of insurance, believing that they will recover the money in years when the world market collapses completely and Fairtrade pays a minimum price, even if they do not receive the full Fairtrade minimum price.
This methodology, which required a lot of time, analysis and econometric skill, covered just one type of kickback. It was not capable of identifying situations where the full Fairtrade price was paid, but the kickback was paid by selling non-Fairtrade coffee below the world market price.
The implication is that a substantial proportion of the Fairtrade coffee on the market is ‘fraudulent': it has not been paid for at the Fairtrade prices. Another implication is that the figures given in the previous section seriously overstate the proportion of the extra price paid by consumers that reaches the Third World.
Applying pressure on the exporters in this way may be deemed ‘Blackmail’, demanding money with menaces, or extortion, in different jurisdictions. With the long established crime of ‘Blackmail’, the menace may itself be lawful, and the harm may be caused by someone other than the person demanding money.[footnoteRef:7] ‘If you do not give me or my employer money, we will see that you have to sell your coffee at the lower, non-Fairtrade price’ is similar to ‘If you do not give my employer money, I will tell the newspapers about your sexual peccadilloes, and they will publish them.’  [7:  ‘A person is guilty of blackmail if, with a view to gain for himself or another or with intent to cause loss to another, he makes any unwarranted demand with menaces . . .
(2) The nature of the act or omission demanded is immaterial, and it is also immaterial whether the menaces relate to action to be taken by the person making the demand.’ (Theft Act 1968)] 

Coffee is not Fairtrade unless the full Fairtrade price has been paid. The exporters, as victims, have little choice but to provide the certification documentation demanded. The importers, however, are committing a ‘fraud’ on all subsequent purchasers of the coffee, who pay a higher price because they think that the full Fairtrade price has been paid. 
Fairtrade Labelling Organizations International standards clearly state that this form of ‘blackmail’ exists and must be guarded against. The accounts of Fairtrade exporters are audited. They were audited by Fairtrade Labelling Organizations International during this period referred to by various researchers, and they are now audited by FLO-CERT, a for-profit subsidiary of Fairtrade Labelling Organizations International. It must be asked whether the auditors did not see what was happening, or whether they saw what was happening but chose to ignore it - whether they were negligent or were accessories. The exporters could, of course, have reported it to the auditors, but then the importers would then have switched to more amenable exporters, who were willing to pay without complaining - which was the threat anyway.
	As Fairtrade Labelling Organizations International and Fairtrade Foundation UK are certifying organizations, audit is fundamental to their operations: without it they have nothing to offer. In a later section the ethical and legal implications of these and other failures in the audit will be examined.
	Since the evidence of this blackmail is based on case studies, we cannot take it that it is normal, but nor can we take it that it is not universal. The evidence is usually complaints by managers in the exporting firms.  Some exporters, no doubt, will deny that it happens, but this is to be expected: most victims will deny the blackmail in case of repercussions. There is no evidence of it not occurring: de Janvry, McIntosh, & Sadoulet (2010) make it clear that the analysis is not at all simple or cheap, for the one type they analyzed. There are other types of blackmail where their analysis would not work, when, for instance the buyer pays the full Fairtrade premium, but demands a lower price for different qualities of non-Fairtrade coffee. That is to say, it is questionable whether any study, however expensive, could identify all such blackmail.  There are no reports of anyone else attempting such analysis and there would have had to be a very large number of such studies producing negative results to suggest that this blackmail was rare. Economists usually assume that when a moral hazard like this exists, criminality becomes the norm. 
	
[bookmark: _Toc376360203]What happens to the money that does reach the exporters?
 
There is a veil of secrecy over what happens to the money that does reach the exporters, which amounts to ‘Unfair Trading’ if the information withheld would make the average consumer change their purchasing decision. The withholding of the information makes it easy for people to believe that the money goes to the farmer as higher prices. It does not.
The Fairtrade standards demand that the money is all spent by the cooperative system demanded by Fairtrade standards, that is by the primary, secondary and tertiary marketing cooperatives. It may be spent on

1. Initial certification costs paid to FLO-CERT, a for-profit subsidiary of Fairtrade Labelling Organizations International  (FLO-CERT Gmbh, 2011).
2. The costs of annual inspections by FLO-CERT.
3. Costs incurred by the primary, secondary and tertiary cooperatives in meeting Fairtrade standards, organizing membership, arranging meetings, getting farmers to meetings locally and at the headquarters of the primary secondary and tertiary cooperatives, etc. Costs incurred by cooperatives to appear ‘democratic’ as specified in the standards,
4. Meeting deficits arising from Fairtrade demands that marketing in the producing country should be through traders which have a cooperative corporate structure. When cooperatives are inefficient or corrupt, as is often the case with cooperatives of small, possibly illiterate, farmers, they may not be able to pay farmers as much as the private traders do. If the farmers choose to sell to the trader paying the best price, the cooperative traders who pay lower prices may go bankrupt. Such problems are reported in the literature (Utting, 2009, p. 240; Jones & Bayley, 2000; Mendoza & J. Bastiaensen, 2003; Berndt, 2007; Mendoza R. N.-U., 2002; Weber J. , 2006). Note that in such cases the Fairtrade premium is a subsidy to the cooperative and its incompetent or corrupt managers, not to farmers or communities.
5. Additional costs to the cooperatives in selling Fairtrade. These can be substantial, and may not be covered by any extra price paid to exporters (Berndt, 2007). Weber (2006) gives examples, for instance ‘.  .  . after six years Oro Verde can cover only 70 percent of its [additional] costs with its current income stream’ and  the cooperative needs an annual export volume  of more than double its current volume to sustain the specialized sales management team. The cooperatives he studied could only start up because of donations from Consulting Group to Assist the Poor, the UN, the EC, Hivos/Rainforest Trading project, low interest loans, etc. (2006, p. 24). That is to say, charities had to divert money from the poorer, non-Fairtrade, farmers to give money which, arguably, had the effect of subsidizing supermarket chains in rich countries.
6. Additional costs to the cooperatives in producing to the standards required by the Fairtrade industry. Cooperatives also have to invest in processing coffee, to improve the standards to meet the Fairtrade standards in the hope that the prices will match those of the normal markets, ‘Even though the FT market always pays a five cent premium above the conventional market price, because of quality standards and processing costs the organizations sometimes cannot offer a competitive price to its members.’  (Weber, 2006, p. 22) 

These extra costs are incurred on the coffee that is sold as uncertified as well as that sold as Fairtrade certified. Everything they handle has to meet Fairtrade standards, and the cooperative system as a whole has to meet Fairtrade standards. In practice, the amount that can be sold varies between 4% of turnover and 40%, with an average of 25% to 33%. The cooperative exporters would like to sell more at a higher price, of course, but far more coffee reaching Fairtrade standards is produced than the market is willing to pay the extra price for (Mohan S. , 2010; Kilian, Jones, Pratt, & Villalobos, 2006; Berndt, 2007; Berndt, 2007; Renard, 2005; Bacon, 2005).   
Any money that is left over after these costs have been covered is to be spent by the cooperative traders on ‘social investments’, including school buildings, running women’s groups, building baseball pitches. It is not necessary that these should be intended to have an economic impact rather than a social impact. The Fairtrade standards do not permit the money to be paid as an extra price to farmers.
Fairtrade Labelling Organization International does not provide an analysis of the accounts to show how much was produced, how much was sold as Fairtrade, what extra price and what extra premium was received and what this extra was spent on.  It should be a quick and simple job, using hard information to set out the basic parameters for the rest of the study. The information should be readily available, as it is one of the conditions for certification for Fairtrade cooperatives:
‘You must have an accounting system that accurately tracks the Fairtrade Development Plan expenses, and in particular identifies the Fairtrade Premium transparently. You must be able to prove that the Fairtrade Premium is used in line with applicable rules ‘ (Fairtrade Labelling Organizations International e.V., 2011e, p. 29).

I have not been able to get any such information from Fairtrade. In fact I have been unable to find any research study that does this. I have only been able to find two research studies that make use of this type of information. Weber (2006) is the only researcher I know of to examine the additional costs of being Fairtrade certified, though other researchers do mention that they exist. The paper by De Janvry, McIntosh and Sadoulet (2010) discussed above is the only paper I have come across analyzing whether the exporters are paid the price specified, though others confirm that exporters have complained that they are not paid this price.
 There are several possible reasons for the lack of information. First, cooperatives may be reluctant to give financial data to researchers in case it gives evidence of corruption.[footnoteRef:8] In some cases, the cooperatives may be suppressing evidence of corruption by the buyers from the rich countries, as discussed in the section on kickbacks and ‘Blackmail’ above. There is a possibility that researchers avoided examining figures that might give them unwelcome results, or suppressed unwelcome results.  [8:  In a long career, I have examined the workings of many marketing organizations, most of them in the Third World.  I have found that the more difficulty I have in getting access to the accounts, the more serious the corruption.] 

It should be easy for Fairtrade Labelling Organizations International  to produce audited accounts showing how much money was left after all these legitimate and illegitimate costs to devote to ‘social projects’ and what exactly they were spent on so it must be asked why it is withheld.
It is clearly unethical to withhold the information if it would change the purchasing decisions of many consumers. It is unethical to refuse to assemble information that is clearly important and should be readily available – the distinction between this and withholding information is difficult to discern.

 
[bookmark: _Toc376360204]Misleading claims about what ‘the producer’ gets

It is shown in this section that, first, consumers are given false and misleading information about how much of the extra money they pay reaches the farmers, and, second, that key information which would change the purchasing decision of the average consumer is withheld. These are the key elements of the criminal offence of ‘Unfair Trading’.
Claims are made by Fairtrade Labelling Organizations International, Fairtrade Foundation UK and retailers that the minimum price or Fairtrade premium is paid to the producer. The word ‘producer’ is seriously misleading in this context, suggesting that this is the amount that reaches the farmer. The Fairtrade standards define the ‘producer price’ for coffee as being the FOB price, in the ship at the exporting port, which is paid to the exporter. [footnoteRef:9] The exporter, a tertiary cooperative, is halfway up the marketing chain, and possibly a thousand miles from the farmer, and large costs of marketing including assembly, processing, transport, and export taxes are incurred between the two.[footnoteRef:10] The Fairtrade standards use the word ‘producer’ in many different senses. [footnoteRef:11] Sometimes ‘the producer’ is the final exporter, a tertiary cooperative; sometimes it is the secondary cooperative; sometimes the primary cooperative; sometimes a farmer member of the primary cooperative (Fairtrade International, 2011b ; Fairtrade Labelling Organizations International e.V., 2011a). The part of the standards referring to cultivation, environment, pesticides and child labor has the farmer as ‘producer’.  When the standards refer to prices, premiums and pre-financing, ‘small producers’ organization’ or ‘producer’ means the final exporter. It must be asked why these standards, which are very carefully drawn up in most respects, should introduce an ambiguity which benefits only the dishonest copywriter wanting to mislead the consumer. [9:  ‘For small producers’ organizations, payment must be made directly to the certified small producers’ organization.’ (Fairtrade Labelling Organizations International e.V., 2011h, p. 15)
]  [10:  “In the case of a small producers’ organization [e.g. for coffee], Fairtrade Minimum Prices are set at the level of the Producer Organization, not at the level of individual producers (members of the organization)” (Fairtrade Labelling Organizations International e.V., 2011g, p. 16)   
]  [11:  ‘A 1st-grade (producer) organization describes a small producer organization whose legal members are exclusively individual small farmers. A 2nd-grade (producer) organization describes a small producer organization whose legal members are exclusively 1st-grade organization affiliates. A 3rd-grade (producer) organization describes a small producer organization whose legal members are exclusively 2nd-grade organization affiliates.’ (Fairtrade Labelling Organizations International e.V., 2011e, p. 5) “Producer [also] means any entity that has been certified under the Fairtrade International Generic Fairtrade Standard for Small Producer Organizations, Generic Fairtrade Standard for Hired Labour Situations, or Generic Fairtrade Standard for Contract Production.” ] 

It cannot be argued that any payment to the exporter is a payment to the farmer, on the grounds that the farmer is nominally part owner of a primary cooperative, which is nominally part owner of a secondary cooperative, which is nominally part owner of a tertiary cooperative which exports. I am a member of The Coop, a large British cooperative supermarket chain, but this does not mean that I buy at the wholesale or ex-farm price which The Coop pays - in fact I buy at a higher price than I would if I shopped elsewhere. It would be clearly absurd and deceptive to call the British importers, roasters, packers, distributors, supermarkets and cafes ‘consumers’ and to claim that British ‘consumers’ paid the landed price for coffee beans.
A similar problem arises when the marketing narrative states that farmers receive the premium and minimum price at farm gate. ‘Farm gate’ has a clear and distinct meaning and the term is used in this meaning by farmers, agricultural economists, traders, civil servants, the UN and the World Bank in the 35 countries I have worked in. When we want to know if it is more profitable for a farmer to sell at a low price to a merchant who collects the product from his farm, or to sell at a rather higher price to a local processor, at a higher price still in a local market town, at a high price in the capital city, or a very high price in New York, we do not compare the nominal prices, we calculate the farm gate price, the amount the farmer gets in cash after subtracting all off-farm costs, such as processing, transport, assembly, export packing, shipping, waste, etc. 
I was surprised, then, that when I presented evidence to the European Coffee Symposium that the farmer received little or none of the premium, Martin Hill, then Director of Commercial Relations, Fairtrade Foundation UK, now Executive Commercial Officer at Fairtrade International (FLO), angrily replied, ‘one thing you can guarantee with Fairtrade is that the minimum price and the premium that you are paying is paid at farm gate’ (2009), as there is a vast amount of evidence to support what I said, not least the Fairtrade Standards themselves (Fairtrade International, 2011c, p. 16). Eventually, in an appendix to one of the standards on a large web site I found the statement,
 ‘Farm Gate price as used by FLO refers to the gate of the certified producer entity (e.g., the Small Producers’ Organization), and not the gate of the individual farmer’s farm. Farm Gate therefore means that the seller (the certified producer entity) delivers when they place the goods at the disposal of the buyer at the premises of the seller.’ (Fairtrade Labelling Organizations International e.V., 2011g). 
This is the gate of the export organization, which may be a thousand miles from the gate of the farm – a very different definition from that used by the rest of the world. The claim, therefore, is rather like offering to take customers to the surface of the moon and back for $100,000, without mentioning that in the small print at the back of legal document on page 234 of your web site you have defined ‘the surface of the moon’ as New York State (which would constitute the criminal offence of ‘‘Unfair Trading’’ in the EU (European Commission, 2005). But even with this definition Hill’s statement was incorrect: Fairtrade reserves ‘Farm gate’ prices for other products. Coffee prices are paid FOB, not at the premises of the seller.[footnoteRef:12] There is also a lot of evidence, discussed above, that the full price is not paid to the exporters, as some is pocketed by buyers from the rich countries. [12:  Free on Board (FOB) means that the seller delivers when the goods pass the ship’s rail at the named port of shipment. From that point forward, the buyer has to bear all costs and risks of loss or damage to the goods. Under FOB terms, the seller is required to clear the goods for export. (Fairtrade Labelling Organizations International e.V., 2011h, p. 19)
] 

Fairtrade Foundation UK has defined ‘producer’ with a slippery and variable definition that makes it very easy for the dishonest copywriter to make misleading claims. The claim that the Fairtrade price is paid to the producer will be interpreted by most people as saying that the Fairtrade price is paid to the farmer rather than the exporter (In fact, as has been shown in the previous section, both statements are false, but that is another story). It has defined ‘farm gate’ in a way that bears no relation to anybody else’s use of the term, again making it easy for the dishonest to state that the Fairtrade price for coffee is paid to the farmer at farm gate,  when it is certainly not paid at what anyone else calls the farm gate. (Again, both statements are false for other reasons.) It would be interesting to hear their justification for doing this.
    

[bookmark: _Toc363831204][bookmark: _Toc376360205]False claim of ‘A fair and stable price to farmers for their products’

Fairtrade Foundation UK has moved beyond making misleading claims relying on the misleading definition of ‘producer’ and ‘farm gate’: they are making claims about benefits to the farmer. The marketing narrative of the Fairtrade Foundation (UK) concentrates on one simple message. They state that the key guarantee behind the FAIRTRADE Mark is ‘A fair and stable price to farmers for their products’ (Fairtrade Foundation, 2005). This is repeated throughout its literature, including teaching literature for use in schools:

‘Fairtrade means farmers get a fair price for what they grow. The Fairtrade price is often much more than they would normally get, and it covers the cost of growing the crop, plus enough to live on. The Fairtrade price is paid to farmers by whoever buys their crops.’ (Fairtrade Foundation, 2012?)

‘The FAIRTRADE Mark means farmers get a fair price for what they sell, plus a bit extra.’ (Fairtrade Foundation)

 It is repeated when Fairtrade briefs the press:

‘[Fairtrade] says it guarantees a fair price and a brighter future for growers. As well as getting a fair price for their crops, they receive a Fairtrade premium that is put back into their farms and communities for the benefit of themselves and their families.’ (Smithers, 2013) 

‘Fairtrade, guaranteeing fair prices for farmers’ (Smithers, 2013)

Organizations which are trustees of the Fairtrade Foundation, such as CAFOD and Oxfam give the identical message, in their material for schools, for instance.

The message given by all these organizations  is false:

There are no guarantees of prices to farmers: Fairtrade Labelling Organizations International standards are clear that any guarantees are to exporting firms, and all minimum prices and Fairtrade premiums are paid to the exporters. 
‘The Fairtrade price is often much more than they would normally get’ is untrue: Fairtrade standards require that no extra price is paid to farmers; any surplus after extra costs to the cooperatives goes to social costs. In fact, many cooperatives make a loss from Fairtrade so farmers are paid less.
The additional costs of marketing Fairtrade mean that prices may be reduced. The insistence that farmers market through a monopsony cooperative means that they cannot move to someone offering a higher price if the cooperative is inefficient or dishonest.
There are no meaningful price comparisons showing that Fairtrade farmers get a higher price for the same quality of coffee. Agricultural economists know how very difficult any meaningful comparisons are (Bowbrick P. , 1988; Griffiths P. , 2012).
‘The Fairtrade price . . .  covers the cost of growing the crop, plus enough to live on’ is the claim, but nothing in the Fairtrade Labelling Organizations International standards supports this claim. Agricultural economists know how extraordinarily difficult it is to calculate the cost of growing a crop in any family farm and especially in a Third World farm where the farmers grow food for their own subsistence (Griffiths P. , 2013). The costs of doing so would be enormous. I have found no attempts in the literature to produce this information.
While it is not possible to quantify the total cost of production, it is clear that farmers incur increased costs when they produce to Fairtrade standards. They incur hired labor costs when they can no longer use family labor, and they incur costs because of standards on pesticide use, for instance. They must work longer and harder because of restrictions on herbicide use. Higher costs plus the same or lower farm gate prices means that they are worse off from Fairtrade.
    
[bookmark: _Toc363831208][bookmark: _Toc376360206]Does Fairtrade meet its obligations as an auditing organization?

When the characteristics of a good cannot be identified by a buyer on inspection, consumers who have no reason to believe the seller’s claims are reluctant to buy it. For this reason, auditing organizations have been set up for these ‘credence goods’, so buyers think it is safe to buy them. There are auditing organizations for organic food, food produced to welfare standards, foods that are kosher, foods produced hygienically and foods that are produced by firms that are ‘Investors in People’ for instance. Typically the organizations are non-profit making, funded either by fees charged to the industry or by the government. These organizations create value.
Fairtrade is one such organization. It is selling the guarantee that its standards are complied with. Without this, it has nothing to sell, and it has no reason to exist. ‘Fairtrade Certification ensures the compliance with Fairtrade Standards.’ (Fairtrade International (FLO), 2011d, p. 3). ‘All operators taking ownership of Fairtrade certified products and/or handling the Fairtrade Price and Premium are audited and certified’ (Fairtrade International (FLO), 2011d, p. 4). Reporters briefed by Fairtrade emphasize this:
‘’…more than 4,500 items registered with the distinctive Fairtrade mark are on sale in UK supermarkets and independent shops to help ethically minded consumers do their bit to ensure fair and transparent pricing through the supply chain’ (Smithers, 2013)
Auditing costs money. If audit fees are too high they will price the product out of the market, and if they are too low, it is not possible to do the audit specified, and the guarantee becomes meaningless. There are complaints that the Fairtrade audit and certification fees are so high that the cooperatives may receive little money after paying them. There are also concerns that the money paid for the audit in producing countries is not enough to do any meaningful audit of the criteria laid down. 
The audit is performed by FLO-CERT, a for-profit organization owned by Fairtrade Labelling Organizations International. FLO-CERT GmbH sets out its fee rates for different types and sizes of organization (FLO-CERT Gmbh, 2011). It gives, as examples, a fee of Euros 2,150 for the annual audit of a 1st Grade (primary) coffee organization which also has honey as a certified product, and has 101-500 members and a wet processing plant with 10 to 100 workers.  For a central exporting organization (secondary or tertiary) serving four primary cooperatives with 251-500 members each, with one additional certified product, one processing plant with 9 workers and another with 11-100 workers, the annual fee is Euros 5,040. It is not stated how much time is spent on each of these audits, but FLO-CERT will charge Euros 350 per day plus transport for additional work. As a first approximation we may take it that five days is spent on the audit of the primary cooperative, including time spent on travel and report writing, and 14 days on the audit of the central, exporting, cooperative.[footnoteRef:13] FLO-CERT does not publish its accounts on its website. It does not mention salaries in its job advertisements, nor does give an indication of how its employees of different pay grades are used and charged for, so a more precise calculation is not possible. [13:  See also Weber ] 

This suggests that in three or four days the auditor must confirm many things, including the following criteria established in the Fairtrade regulations.

That records are kept of which part of throughput is Fairtrade and that these are accurate.

That, ‘You must have an accounting system that accurately tracks the Fairtrade Development Plan expenses, and in particular identifies the Fairtrade Premium transparently. You must be able to prove that the Fairtrade Premium is used in line with applicable rules. ‘ (Fairtrade Labelling Organizations International e.V., 2011e, p. 29).

That the Fairtrade premiums and minimum prices have been paid 

‘Every time you buy a product carrying the FAIRTRADE Mark, the producer organisations, will have received the guaranteed minimum Fairtrade price plus an additional social premium to invest in their communities for the future. The international Fairtrade system monitors and audits the product supply chains to make sure the producers are genuinely getting the money, and that the farmers, workers and their local communities are benefiting from the investment of the premiums.’ (Fairtrade Foundation, 2006, p. 1). [Note that in this instance ‘producers’ means the marketing firms doing the export, not the farmers.]


 that the small farmer organization does in fact ‘inform and explain to members’ [members are farmers, ranging from the very small to those with as much as 70 acres of coffee.],’ identify’, ‘document’, ‘report on’, ‘keep informed’, and ‘report on activities’ on a range of subjects.

that, ‘Your members must be able to demonstrate that pesticides are applied based on knowledge of pests and diseases.’ (Fairtrade Labelling Organizations International e.V., 2011e, p. 12)?, 

that ‘You must implement measures to ensure that all people, including members and workers, wear appropriate personal protective equipment (PPE) when handling pesticides or hazardous chemicals.’ (Fairtrade Labelling Organizations International e.V., 2011e, p. 13), 

that, ‘You and the members of your organization must not apply pesticides and other hazardous chemicals within 10 meters from ongoing human activity (housing, canteens, offices, warehouses or the like with people present). A buffer zone of at least 10 meters must be kept unless there is a barrier that effectively reduces pesticide drift.’ (Fairtrade Labelling Organizations International e.V., 2011e, p. 13)

that, ‘You and the members of your organization must not engage in, support, or tolerate behaviour, including gestures, language, and physical contact, that is sexually intimidating, abusive or exploitative’ (Fairtrade Labelling Organizations International e.V., 2011e, p. 22), ‘You and the members of your organization must not engage forced labour, including bonded or involuntary prison labour. ‘ (Fairtrade Labelling Organizations International e.V., 2011e, p. 22) 

that, ‘You must explain to all workers that they are free to leave at any time as long as they follow the due notice period in their contract.’ (Fairtrade Labelling Organizations International e.V., 2011e, p. 22), ‘ (Fairtrade Labelling Organizations International e.V., 2011e, p. 23)

that, ‘You and the members of your organization must set salaries for workers according to CBA regulations where they exist or at regional average wages or at official minimum wages for similar occupations whichever is the highest. You must specify wages for all employee functions. . . .’ (Fairtrade Labelling Organizations International e.V., 2011e, p. 22)

That, ‘For work based on production, quotas and piecework, during normal working hours, you and the members of your organization must pay the proportionate minimum wage or the relevant industry average, whichever is higher. Information about this pay rate must be available for all workers and worker organizations’ (Fairtrade Labelling Organizations International e.V., 2011e, pp. 25, 26)

that, the employment of the workers of all the larger producers [sic][footnoteRef:14] in the producer organization, meets ILO criteria. [14:  The key requirement that ‘the legal members are exclusively individual small farmers’ is contradicted elsewhere in the same standard,  
‘You are a small producer organization and at least half of your members must be small producers. . .  At least half of the volume of a Fairtrade product that you sell as Fairtrade per year must be produced by small producers.’  (c.f. Weber)

There is another range of factors to be inspected on any large farm, those with 20+ acres of coffee. These generally have to conform to the full range of ILO criteria , doubling this part of the audit. 

] 


that, farmers and the organization meet Fairtrade criteria on use, storage and training on pesticides and IPM.

That, ‘Your members must avoid negative impacts on protected areas and in areas with high conservation value within or outside the farm or production areas from the date of application for certification. The areas that are used or converted to production of the Fairtrade crop must comply with national legislation in relation to agricultural land use.’ (Fairtrade Labelling Organizations International e.V., 2011e, p. 19)

It is clearly impossible to audit all these criteria for a few hundred farmers in three or four days. It is clearly impossible for a financial auditor to audit the agricultural production or employment criteria, or for an agricultural auditor to examine the finances. The total expenditure worldwide on Fairtrade audits is less than 1m Euros per year, (Fairtrade Labelling Organizations International, 2010) for 5000 products produced by more than 3000 producers.   There have been frequent complaints over the years of the grossly inadequate audits (e.g. Christian Jacquiau cited in Hamel, 2006), (Hamel, 2006), (Weitzman, 2006a, 2006b), (Weitzman, 2006), (Valkila J. , 2009, p. 3023), (Reed, 2009, p. 12), (Moore, Gibbon, & Slack, 2006).[footnoteRef:15] [15:  “Under the current certification mechanism, producers interested in selling through FT must contract through a global network of more than 120 inspectors in 50 countries overseen by FLOCERT, the core third-party certifier based in Bonn, Germany. Local certifying agencies are typically paid piece-rate, based on the number of certifications performed. This demand-driven process provides strong incentives for over-certification, creating an open-access problem in FT rents. The global supply of coffee certified to be sold as FT has been estimated to be two to five times as large as the actual size of the FT market.” de Janvry, A., McIntosh, C., & Sadoulet, E. (2010) P2
] 

Since the marketing narrative concentrates on the claim that ‘The FAIRTRADE Mark means farmers get a fair price for what they sell, plus a bit extra’ (Fairtrade Foundation), one might expect that, whatever else is not audited, the money is. Indeed, the claim is, 
‘The international Fairtrade system monitors and audits the product supply chains to make sure the producers are genuinely getting the money, and that the farmers, workers and their communities are benefiting from the investment of the premiums’ (Fairtrade Foundation, 2006).

It is concluded that the audit system fails on two counts. First, it is very expensive in relation to the return to the exporter. Second, the costs of doing the audit properly would be much higher than the present charge. As a result there are serious abuses of the system which means that in some key aspects the guarantees to the consumer are not met. To take just one example, the section on Kickbacks and ‘Blackmail’ shows that the audit system has failed over 12 years for an exporter serving 300 cooperatives. It appears that there is little attempt to cover this in the audit. 

[bookmark: _Toc376360207]False claims on Impact Studies

There are frequent and false claims that Impact Studies show that Fairtrade has a positive impact on the poor in the Third World.  It is within the bounds of possibility that Fairtrade might be having a net positive impact, even when there is no evidence of farmers or cooperatives getting higher prices. However it is very easy to fake the evidence by publicizing the favorable impacts of one’s preferred intervention, and hiding its harmful effects. Obviously, any intervention in an economic system is going to have knock-on effects throughout the system, some favorable, some unfavorable, some small, some large, and it is tempting to present only the favorable. The World Bank and Inter American Development Bank have set out strict protocols for Impact Studies to ensure that all significant costs and benefits are taken into account (e.g.  (Clemens & Demombynes, 2010),  (Gertler, Martinez, Premand, Rawlings, & Vermeersch, 2011), (Angelucci & Di Maro, 2010), (Winters, Maffioli, & Salazar, 2011), (Winters, Salazar, & Maffioli, 2010).   Similar protocols exist for Cost Benefit Analysis. These include obvious measures such as before and after comparisons, seeing what happened to control groups not in the Fairtrade system, and allowing for aid given to Fairtrade and non-Fairtrade farmers and marketing organizations by government, aid agencies, aid organizations and NGOs. I have seen no study of Fairtrade that attempts to conform to these protocols, and it has been argued that Fairtrade is designed in such a way that meaningful Impact Studies are impossible (Griffiths P. , 2012). Even if meaningful studies did exist, there would have to be a large number to be representative, since Fairtrade claims 5000 plus suppliers producing 3000 products. The cost would be prohibitive.
[bookmark: _Toc376360208]Conclusion

Good people, generous people, think that they are making a charitable donation to Third World farmers when they buy Fairtrade. In fact, little of the extra they pay reaches the Third World at all – it is pocketed by firms and organizations in rich countries – and none reaches Third World farmers as increased prices. Diverting $1-2 Billion a year of charity money from the poorest people in the world inevitably increases death and destitution. It has been shown that this has been achieved by the offence of ‘Unfair Trading’, other criminal actions, or other actions which may not be criminal but are equally unethical.
The question arises, ‘How could this happen when so many people involved in the marketing and promotion of Fairtrade, including volunteers, are totally honest and committed to helping the poor of the Third World?’ This is a big question which is examined at length in another paper (xxxx, 2014).
The analysis has shown problems in role of certification brands and codes of practice. These are sometimes essential for a market to exist, where most people would not buy the product without them,.  Often they are an attempt to increase the market, by persuading consumers that it is safe to buy the product, that it does what it claims, or that it is in some way special. The brands or codes of practices may be owned by a few producers controlling only a small proportion of the market, or may have general application within a market and they are sometimes supported by government, as with gas safety and the General Medical Council. They certainly have a role to play both in creating new markets and in improving trading practices. However, if the brand owner does not ensure that anything with the brand meets the standards and that the advertising is correct, consumers are being cheated (and here the intended recipients are being cheated too). It is not clear that the law imposes sanctions on the brand owner or the owner of a code of practice (who may be situated in a foreign country, in a different jurisdiction) if this cheating goes on. Some retailers certainly claim that they have no obligation to check that a brand meets the standards and cannot therefore be prosecuted, which is understandable for a small grocer, but less so for a large supermarket chain which boasts of its traceability and checking procedures. It can be profitable for traders or others to set up a certification brand or code of practice which concentrates on marketing and keeps traders happy by not enforcing it. 
The existence of certification brands and codes of practice which cannot achieve what they, or the final sellers, claim, or which are not enforced damages the credibility of all genuine brands. There is a danger that as more of these brands or codes are established, the credibility of genuine  certifications brands and codes will be destroyed. And our markets depend critically on the existence of credence brands that consumers trust. There is a gap in the law: who will certify the certifiers? 
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